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NOTES. 

Bankruptcy — Can a Bankrupt's Wife Testify Against 
Her Husband? — Statutory Construction — A decision that, if 
sustained, bids fair to change materially, in those states where a wife 
cannot testify against her husband, the established rule concerning 
her competency as a witness in bankruptcy proceedings, was re- 
cently handed down by the District Court for the Eastern District 
of Pennsylvania. 1 

The competency of the wife to be examined in bankruptcy 
proceedings has been differently treated by the successive Acts of 



l ln re Kessler, 225 Fed. 394 (1915). 

2 Act of March 2, 1867, §26; R. S., §5088. See In re Anderson, 23 
Fed. 482 (1885). 

(186) 



NOTES 187 

Congress. Under the law of 1867, 2 "for good cause shown, the 
wife of any bankrupt may be required to attend before the court, 
to the end that she may be examined as a witness." The original 
provision of the Bankruptcy Act of 1898 relating to the examina- 
tion of parties, as set forth in Section 21 a, 3 reads as follows: "A 
court of bankruptcy may, upon application of any officer, bankrupt, 
or creditor, by order require any designated person, including the 
bankrupt, who is a competent witness under the laws of the state in 
which the proceedings are pending, to appear in court or before a 
referee or the judge of any state court, to be examined concerning 
the acts, conduct or property of a bankrupt whose estate is in 
process of administration under this act." 

Under this provision, the wife of the bankrupt could not tes- 
tify against her husband if the laws of the state in which the pro- 
ceedings were pending declared her incompetent. 4 It was soon 
found that this privilege of immunity from examination facilitated 
a species of fraud that frequently recurred, by which property was 
transferred to the wife, or to third persons with the assistance of 
the wife. In many cases, indeed, the wife was the only witness 
who could shed light on the whereabouts of secreted assets. 

To prevent the bankrupt and his wife from seeking shelter be- 
hind the privilege of the marital relation, the amendatory act of 
1903 5 altered Section 210 so as to provide: "A court of bank- 
ruptcy may . . . require any designated person, including the 
bankrupt and his wife, to appear ... to be examined concern- 
ing the acts, conduct or property of a bankrupt whose estate is in 
process of administration under this act: Provided, that the wife 
may be examined only touching business transacted by her or to 
which she is a party, and to determine the fact whether she has 
transacted or been a party to any business of the bankrupt. 

Section 21 a, in its amended form, was universally considered to 
have established definitely that the wife of a bankrupt was a com- 
pellable witness in all states, provided the examination was limited 
to "business transactions." Judge McPherson, in In re Worrell," 
said: "The Amendment of 1903 to the Bankruptcy Act enlarges 
clause o of Section 21 so as to make the wife of a bankrupt a com- 
petent and compellable witness in any inquiry concerning his acts, 
conduct and property." The amendatory act has been justly re- 
garded as a step in the right direction, improving, as it has, the ad- 
ministration of the bankruptcy laws to a notable degree. Fre- 
quently have elaborate structures of fraud erected by the craft and 
ingenuity of a rascally bankrupt, been shattered by the testimony of 

3 Act July 1, 1898; Comp. St. 1901, p. 3430. 

'In re Fowler, 93 Fed. 417 (1899) ; In re Jefferson, 96 Fed. 826 (1899) ; 
In re Cohn, 104 Fed. 328 (1000). 

* Act Feb. s, 1903. c. 487, § 7, 32 Stat. 798. 
6 125 Fed. 159 (1903)- 
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the wife, unable to stand the strain of a rigorous cross-examination, 
and in this way has the truth been elicited time and again. No 
question has hitherto been raised as to the power of the court in 
bankruptcy to give effect to this salutary provision. 

But Judge Thompson, in the recent case of In re Kessler, 7 flatly 
lays down the rule that the bankrupt's wife is incompetent as a wit- 
ness against her husband in the federal courts in Pennsylvania. It 
is to be regretted that the court did not see fit to justify its stand by 
full discussion of the objections that naturally present themselves. 
However, the decision is apparently grounded upon a peculiar con- 
struction of an Act of Congress, 8 passed in 1906, which amended 
Section 858 of the Revised Statutes of the United States * to read 
as follows: "The competency of a witness to testify in any civil 
action, suit or proceeding in die United States shall be determined 
by the laws of the state or territory in which the court is held." The 
court declares the provision of Section 21a, referring to the compe- 
tency of the wife of the bankrupt, to have been superseded by the 
Act of 1906, and, by applying the law of the state of Pennsylvania, 10 
reaches the conclusion that the bankrupt's wife is incompetent and 
cannot be permitted to testify against her husband in bankruptcy 
proceedings in this district. 

Is it not absurd to say that Congress actually intended to repeal 
Section 21 a by the Act of 1906? In enacting the latter statute, it 
was intended to rectify an error in Section 858, so as to exclude evi- 
dence concerning transactions with deceased persons in all cases, 
and not only as against executors, administrators or guardians. 11 
There could have been no desire on the part of Congress to annul 
a provision of the Bankruptcy Act that was most conducive to the 
promotion of justice and the ascertainment of the truth. At any 
rate, there was clearly no express repeal of Section 21 a, for the Act 
of 1906 refers in terms only to Section 858 of the Revised Statutes. 

' Supra, note 1. 

* Act June 29, 1906, 34 Stat. 618. 

•Section 858, R. S., p. 162, provided: "In the Courts of the United 
States no witness shall be excluded in any action on account of color, or in 
any civil action because he is a party to, or interested in the issue tried, pro- 
vided that in actions by or against executors, administrators or guardians in 
which judgment may be rendered for or against them neither party shall be 
allowed to testify against the other, as to any transaction with or statement 
by the testator, intestate or ward, unless called to testify thereto by the op- 
posite party, or required to testify thereto by the Court. In all other re- 
spects the law of the state in which the Court is held shall be the rules of 
decision as to competency of witnesses in the Courts of the United States in 
trials at common law and in equity and admiralty." 

M Act May 23, 1887, § 5 c, P. L. 159, which provides : "Nor shall husband 
and wife be competent or permitted to testify against each other ex- 
cept. . . ." 

"2 House Reports, 59th Congress, 1st Session, No. 2819 (1905-1906). 
Supra, note 9. 
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The question that is raised is therefore one of statutory con- 
struction, or, more particularly, one of statutory repeal by implica- 
tion. In the first place, the authorities agree that repeals by impli- 
cation are not favored by the law. Mr. Chief Justice Fuller, in Mc- 
Chord v. Railroad Company, 12 said, inter alia, 13 "Repeals by impli- 
cation are only allowed to the extent that repugnancy exists, and, 
in order to give an act not clearly intended as a substitute for an 
earlier one the effect of repealing it, the implication of the intention 
to do so must necessarily flow from the language used, bearing in 
mind the necessity and occasion of the law." It is submitted that 
if it is possible, by a reasonable interpretation, to read seemingly in- 
consistent statutes so that they may stand together, the courts 
should endeavor to do so, and it is further suggested that Section 
21 a of the Bankruptcy Act and the Act of June 29, 1906, may both 
be given effect, without resorting to anything but a fair and reason- 
able construction of the meaning of those statutes. 

There is a rule of interpretation as old as the common law it- 
self to the effect that where a subsequent statute is general, and is 
in affirmative terms, a prior statute, if special, particular, limited, or 
local in its scope, is to be regarded as an exception to the later 
general rule. 1 * The maxim, generalia specialibus non derogant, is 
uniformly applied. 15 Where two statutes treat of the same subject, 
one being special and the other general, unless they are irreconcil- 
ably inconsistent, the latter, although later in date, will not be held 
to have repealed the former, but the special act will prevail in its 
application to the subject matter as far as it comes within its par- 
ticular provisions. 18 In other words, the special act stands as an 
exception to the general act. The reason upon which this principle 
is grounded is thus given by Vice Chancellor Wood in Fitzgerald v. 
Champneys : 1T "The legislature having had its attention directed 
to a special subject, and having observed all the circumstances of 
the case and provided for them, does not intend by a general enact- 
ment afterwards to derogate from its own act when it makes no 
special mention of its intention so to do." 

By the same token, it should be presumed that when Congress 
framed the Act of 1906, in general and affirmative terms, it had no 



u 183 U.S. 483 (1901). 

"At p. 500. Accord: Erie v. Bootz, 72 Pa. 196 (1872); Win slow v. 
Morton, 118 N. C. 486 (1896) ; Brown v. County Commissioners, 21 Pa. %7 
(1853). 

"Sutherland: Statutory Construction, ed. 1904, vol. I, pp. 526-538. 

"Ridgeway v. Gallatin County, 181 III. 521 (1809); Moore v. Minne- 
apolis, 43 Minn. 418 (1890) ; Buffalo Association v. Buffalo, 118 N. Y. 61 
(1889). 

"State v. Egan, 64 Minn. 331 (1896); Kountze v. Omaha, 63 Neb. 52 
(1901) ; People v. Pacific Imp. Co., 130 Cal. 442 (1900). 
"30 L. J. Ch. 777 (Eng. 1861), at p. 782. 



190 UNIVERSITY OF PENNSYLVANIA LAW REVIEW 

intention to abrogate the special provision of Section 21 a, to the de- 
tails of which it had previously given its careful attention. It is 
therefore submitted that, aside from the obviously deplorable conse- 
quence of the decision of In re Kessler, 1 * tending, as it does, to 
emasculate the Bankruptcy Act to a considerable extent, the opinion 
of Judge Thompson cannot be sustained when tested by the ac- 
cepted principles of law applicable to the subject of statutory repeal 
by implication. 18 

A correct statement of the law as to the competency of wit- 
nesses in bankruptcy proceedings, it is submitted, is the following: 
The competency of persons to testify in bankruptcy is governed by 
the law of the state wherein the particular proceedings are pending, 
except that, regardless of state law, the wife of the bankrupt may 
be examined concerning business transacted by her with or for the 
bankrupt, or to which she is a party, and to determine the fact 
whether she has transacted or been a party to any business of the 
bankrupt. 

L. E. L. 



Contracts — Termination — When Are Services "Satis- 
factory"? — Contracts of hiring frequently embrace stipulations to 
the effect that the employee may be dismissed if his services are 
not performed in a manner satisfactory to the other party. These 
so-called "satisfaction contracts" have been fruitful sources of liti- 
gation owing to the difficulty of ascertaining what constitutes 
"satisfaction," which is, in reality, a mental condition. The conclu- 
sions reached by the courts are not in harmony. 

The first discordant note is struck in determining whether the 
employer discharging the employee on the ground that his services 
are not satisfactory must have good reasons for such dissatisfac- 
tion. The great weight of authority is that he need not have 
reasonable grounds therefor. 1 One of the principal reasons for 
this seems to be that although the employee may have been inju- 
dicious or indiscreet in undertaking to work for a compensation 

"Supra, note 1. 

" The two cases cited by the learned judge in support of his position do 
not decide that Section 21 a has been superseded by the Act of 1906. In re 
Thompson, 197 Fed. 681 (1912), does not consider the question of the wife's 
competency at all, and applies the Act of 1906 to an entirely different situa- 
tion. Although In re Hoffman, 199 Fed. 448 (1912), does deal with the com- 
petency of the wife, it merely decides that the wife is a compellable wit- 
ness even according to the laws of New Jersey, and that she is a fortiori 
a competent witness in bankruptcy proceedings pending in that state. 

'Mackenzie v. Minis, 132 Ga. 323 (1909), 23 L. R. A. (N. S.) 1003; Cor- 
gan v. Lee Coal Co., 218 Pa. 386 (1907), 11 Am. & Eng. Ann. Cas. 838; Is- 
bell v. Anderson Coal Co., 170 Mich. 304 (1912) 5 Beissel v. Vermillion Farm- 
ers' Elevator Co., 102 Minn. 229 (1907). 12 L - R - A. (N. S.) 403. 



